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Legal Aid Department and Assigned Lawyers Perform Different Duties
in Assigned Out Civil Cases
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General Misconception on the role of the LAD

and Assigned Lawyers in Assigned Out Cases

For persons who are granted legal aid to defend or pursue civil
claims, their cases are usually assigned out to be handled by
solicitors in private practice who are on the Legal Aid Panel.
Legally aided persons with assigned out cases are often
uncertain about the role of the assigned solicitor and the Legal
Aid Department (LAD). Although it may appear that aided
persons’ cases are jointly handled by assigned solicitors and
the LAD since it made the arrangements for their legal
representation and are responsible for the costs, this is in fact
a misconception.

Simply put, the role of the assigned solicitor and barrister is to
conduct the case on behalf of the aided person and the role
of the LAD is to ensure that the provision of legal aid services
to the aided person are met in a cost effective manner since
such services are pald out of public funds. This article aims
to set out the respective functions and duties of the LAD and
the assigned lawyers in assigned out legally aided cases.

Duties and functions of the LAD

The primary duty of LAD is to administer the legal aid schemes
in such a way that public funds are used effectively. Once a
legally aided case is assigned out, LAD's role, besides carrying
out administrative functions such as approval and payment of
expert and other fees, is to monitor assigned out cases to
ensure the continued merits and progress of individual cases.
The role of the LAD is not to exercise supervisory control over
the legally aided proceedings by issuing orders or dictating
what steps should or should not be taken in litigation.

Responsibilities of Assigned Lawyers

Once a panel solicitor is assigned to act for an aided person,
that assigned solicitor is bound to act with diligence in the
interests of the aided person. He/she and counsel if one is
assigned have sole control of the case and will decide on the
steps to be taken. It is not the LAD's duty or function to give
advice on or be involved in the conduct of assigned out cases.

In addition to their duty to aided persons, assigned lawyers
owe a duty to the Legal Aid Fund. What this means is that if

the assigned lawyers are of the view that the aided person's
case no longer has a reasonable prospect of success or that
other circumstances warrant the discontinuation of legal aid,
they must notify the LAD.
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Queries on Assigned Out Cases
The aided persons should contact the assigned lawyers direct if
they have any queries about the assigned out cases such as:

- prospect of success, evidence to be collected or produced in
support of claim;

- progress of proceedings;

- legal advice on liability and evidence;

- how to calculate the amount of claims;

- choice of counsel, expert and mediator;

- whether to accept offer for settlement from the opposite
party;

- amount of costs incurred or likely to be incurred;

- how does the 1st charge affect the aided person’s entitlement
to the money or property recovered/preserved .

- progress of negotiation the assigned solicitor has with the
opposite party over costs of the proceedings or assessment
by the court; and

- progress of payment of costs by the opposite party

The assigned lawyers have a duty to keep the aided persons

informed of the progress of their

cases and answer their

queries on their cases.

Frequently Asked Questions

Qfd):

Al1):

Qiz):

Al2):

Ql3):

Al3):

My assigned solicitor advises me to accept the settlement
offered by the opposite party as he considers such
settlement to be wvery reasonable. However, | do not
want to accept the settlement and prefer to proceed to
trial and let the judge decide. My assigned solicitor tells
me that he would report the matter to the LAD and the
LAD may discontinue my legal aid. If the LAD does not
have conduct of the case, why should the assigned
solicitor report the matter to the LAD? Is the LAD
intervening in my case?

Solicitors and counsel who are assigned legal aid cases
owe a duty to diligently conduct cases on behalf of
aided persons in addition to a duty to safeguard the
Legal .&d Fund. Therefore if the assigned solicitor and
counsel are of the view that the aided person’s case no
longer has a reasonable prospect of success or that other
circumstances warrant the discontinuation of legal aid
such as when an aided person has required unreasonably
that the proceedings be continued, they must notify the
LAD. The Legal Aid Ordinance empowers the LAD to
discontinue a legal aid certificate if these should happen.
In other words, if you reject a reasonable settlement and
insist on continuing with the proceedings, it is possible
that you may lose the case at trial or the additional
costs incurred may swallow up your damages and may
also cause a loss to the public fund. In such
circumstances the assigned solicitor has a duty to notify
LAD so that LAD can assess your case and decide if in
the circumstances, legal aid should be discontinued. Any
follow up action by the LAD in considering whether to
discontinue your legal aid is not intervention in the
conduct of your case but the discharge of it's function
to monitor assigned out cases to ensure public funds are
used effectively.

What should | do if | am not satisfied with the assigned
lawyer's performance?

You may inform LAD, preferably in writing, so that LAD
can conduct an appropriate investigation. If you are
concerned about the professional conduct of the assigned
lawyer, you can also refer the matter to the Hong Kong
Bar Association or the Law S5Society of Hong Kong and
notify LAD.

| am wery concermned about my case. Can | ask the
assigned solicitor to report each and every step of his
work to the LAD for the LAD to monitor for me?

The LAD's monitoring role is to ensure the continued
merits and progress of individual cases and not to
exercise supervisory control over the legally aided
proceedings by issuing orders or dictating what steps
should or should not be taken in litigation. Accordingly
so long as the case progresses and the assigned solicitor
has taken the necessary steps to advance your case, the
LAD will not encourage excessive reporting of progress
by the assigned solicitor as this will increase the cha

of the assigned solicitor which will not be recoverable
from the opposite party and may have to be borne by
you. &3
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Criminal Legal Aid Scope Expanded
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Up till recently a person who was involved in an appeal either
to the Court of Appeal or the Court of Final Appeal on a
criminal matter not involving a conviction would not be able to
obtain legal aid for the appeal,

Accordingly, an Applicant who wished to appeal to the Court
of Final Appeal in respect of a High Court judge's decision to
uphold the refusal by a magistrate to award him costs upon
his acquittal after trial was unable to obtain legal aid to do so
on the basis that the Applicant’s case was outside the scope
of criminal legal aid because he was not convicted of any
offence,

In response to concerns raised on the lack of lezal aid for
criminal appeal in these circumstances, Rule 4 of the Legal Aid
in Criminal Cases Rules Cap. 2210, which sets out the
circumstances in which legal aid may be granted subject to an

T Applicant’s eligibility on means and merits,
was amended.,

With effect from g March 2012, legal aid is
available to any person charged with an
offence, irrespective of whether the person
was convicted of the offence, to appeal to
the Court of Appeal or Court of Final
Appeal or to oppose such appea]_ﬁ.}
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Each year, the statutory personal allowance, which is given to
all applicants for legal aid as a deduction against income when
calculating their financial resources, would be adjusted based
on the price level of the previous year, The adjustment this
year has resulted in an upward increase,

Full details of the new personal allowances effective as from
February 2012 are as follows:

£kt

Previous Allowance

LN
Applicant only
HE AN~

Applicant with 1 dependant

BEIW RS IN

Applicant with 2 dependants

HE P a5 I

Applicant with 3 dependants

HEJWIUEDEE IN

Applicant with 4 dependants
HE YOS I

Applicant with 5 dependants

LIV v s N

\_ Applicant with & or more dependants

Adjusted Allowance

5,5407C 5,2707%,
9,50075 9,4207t;
12,4100; 11,900,
15,6207 14,2407
19,0307 17,4107,
21,1807 18,0707
22,7807 22,8207t
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Detailed information on the calculation of disposable income
and financial resources of an applicant for legal aid can be
found in the leaflet * How Your Financial Resources and
Contributions are Calculated” published by the Department, It
can be downloaded from the Department's website
(http: //www lad . gov_hk) or obtained from the Department's
offices,

An instant and more convenient way of finding whether you are
likely to qualify for legal aid on means is to make use of the
means test calculator by visiting LAD's website, The test
result is for reference only and your eligibility for legal aid
cannot be determined until LAD carries out a means test after
you have made an application. €3
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Reduction of 1st Charge interest rate
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With effect from 1 June 2012, the interest rate of the Director's
15t Charge registered on an aided person’s home pursuant to
Section 18A (3B) of the Legal Aid Ordinance, Cap. 91 is
1.518%, down from 1.674%. The adjustment is made in
accordance with the provisions of the Legal Aid (Charge on
Property)(Rate of Interest) Regulation, The new rate is valid
from 1 June 2012 to 31 May 2013.%}
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To afford greater convenience to aided
persons and to save time, the
Department has enhanced its system so

i that aided persons can make use of the

Use p Emﬁlﬁ Payment by Phone Service (PPS) for
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#Ehttp:/ Swww.ppshk.comB {ETE#_E{+ : R ARy The Department began accepting

o @) payments of legal aid contributions by

i installment and  judgment sum by
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apposite parties through the PPS in June
2010. Aided persons can also do online
payment by visiting the PPS webpage at
http:/ /www_ppshk.com. €3

Fact Sheet on Mediation for Family Cases

ARl R REHEE - BRI R bk LU0 55— SR PERT 5 SR
#FiAE - A-O0ONERFCEMESEH LI - J@RE
MBRF AR - AEEES - ZIESE A oTEE
Hh#Ef T3R8 -

RaERER A B AR R - AT
frEhRaRaAl AN 2 B A DB T R R (E5E - HEWETE
SHEENA - A FRE R - SRR SR SN - LIRE
Shaklf o B R ERIE -

SEED A RERAR (SR LR A T i BiR S - BURGE E 0T EAR D
b - €3

fr:f) Enquiries

Mediation is a court approved alternative method for settling
family disputes instead of the traditional adjudicative process by
the court. Since the implementation of the Civil Justice Reform
in 2009 when mediation has become an integral part of civil
proceedings, legally aided persons have been given funding
support to attempt mediation in appropriate cases.

To encourage legally aided persons to settle disputes through
mediation, the Department has published a fact sheet on
mediation for family cases for those who have been granted
legal aid to take or defend family proceedings. The fact sheet
aims to advise them of the availability of funding support
should they decide to attempt mediation and what they have
to do as well as the matters which they have to pay attention
to.

Aided persons are encouraged to read the fact sheet to know
more about mediation and what legal ald can do to assist. 83
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24-hour Enquiries Hotline 2537 1617 LAD e-mail ladinfo@lad.gov.hk
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