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- Litigation vs. Mediation - An alternative way fo settle dispufes
L U uAﬂDnN@W@ y y p

"' ediation is a voluntary process in which parties involved in court proceedings or disputes can work

u with an impartial person, called a mediator; to find a solution which is acceptable to all parties.

In 2000 the Judiciary launched a Pilot Scheme on Family Mediation for 3 years to test the effectiveness

2010 E 1E of mediation in resolving ‘matrimgnial disputes. The Pilot Scheme concluded tha}t parties who underwent
mediation were more satisfied with the agreements reached and were more likely to comply with such

agreements compared to court orders and a useful option for resolving family disputes in Hong Kong.
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www.lad.gov.hk

% 36 Eq To encourage greater use of mediation as a method of alternative dispute resolution (ADR), the Department
(LAD) also launched a one year mediation pilot scheme in legally aided matrimonial cases in March 2005.
l“lv 2010 Mediation was made available to legally aided persons in matrimonial cases. Aided persons in |07 cases chose
to undergo mediation under the scheme and 88 cases proceeded to mediation, of which 61 cases reached

full or partial agreement. A survey was conducted among the participants and 90% of those surveyed rated
Issue “0_36 the pilot scheme positively.

Following the implementation of the Civil Justice Reform (CJR) in April 2009, mediation is now a part of
civil proceedings.As a result, aided persons involved in civil proceedings including matrimonial proceedings can
now obtain funding support for mediation as an alternative means of resolving their disputes.

Although it is not necessary to have tried mediation before being granted legal aid, it is in the interest of
a person who has been granted legal aid to consider mediation as an option unless the case is not suitable
for mediation. Aided persons can consult their lawyer on the suitability of their cases for mediation and the
lawyers are under a duty to give them appropriate advice. Mediation can be attempted at any time before or
during court proceedings.

If mediation is to be attempted, the lawyers acting for the aided persons are required to obtain the
approval of the Director of Legal Aid (DLA) before engaging a mediator by providing information such as
qualification and experience of the mediator; hourly rate, estimated number of hours required for mediation
and any other incidental expenses such as hiring of venue for mediation, the terms of payment of the costs of
mediation and whether the aided person has been advised of the implications of DLA's First Charge. The First
Charge implications are important because unless it has been agreed that the opposite party is to bear the

L4 entire costs of the mediation, aided persons may find that they have to pay for the costs out of the damages

; or property they get or keep in the proceedings.
g Statistics kept by LAD show that there is an increasing number of aided persons opting for mediation since
the implementation of the CJR. Between April and December 2009, approval was given to aided persons in

Eiﬁ?ﬁ}%ﬁjj%’* 39 cases to undergo mediation; the figure for 2010 up to June was 194.
. Aided persons who have any queries concerning legal aid for mediation such as funding, suitability, costs
Legal Aid Department implications and procedures for attempting mediation are welcome to discuss such queries with staff of the
Department.
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Making representations -
Providing information fo ensure public money is properly spent
‘. egal aid allows a person who has a reasonable case to litigate at public expense provided the person has means
B below the financial eligibility limit stipulated in the Legal Aid Ordinance. That is why all legal aid applicants are told

that they must be honest about the information provided to the Department concerning their means and their case and the
consequences of making false statements in order to qualify for legal aid.

Anyone who believes that an aided person should not have been given legal aid, either because the aided person has given
the Department false information about his/her means or the case can write to us. This is called making "representations". VWe
welcome genuine representations and we will deal with them as thoroughly as possible. This is because legal aid should not be
provided to persons who are untruthful about their financial circumstances or about the facts of their case.

Representations can only be investigated if enough information is provided to us. For example, if the representation is on
the merits of the case, it is not sufficient just to say that legal aid should not have been granted because the aided person does
not have a case. Details of why there are no merits in the aided person’s case, for example, the aided person has lied about
some important facts about the case, will need to be given. If it is on the aided person’s financial eligibility, details about the
aided person’s assets such as number of properties, where the properties are situated, money in which banks etc will have
to be provided. As our investigations often rely upon another party (such as a bank or the Land Registry) to provide us with
information and although we aim to complete an investigation within 12 weeks, it may take longer than we like. Once we have
completed the investigation into your representations, we will write and advise you that our investigation is completed and if
you are the opposite party, whether legal aid will be continued. Otherwise, we cannot reveal details of our investigation or its
outcome or explain in detail the reasons for our decision because of the law on personal data privacy and the restriction on
disclosure of information concerning an aided person as laid down in the Legal Aid Ordinance.

In 2008 and 2009, the Department received |26 representations for investigation. As a result, the Department referred 20
suspected cases to police for investigation with a view to prosecution. In 2008 and 2009, the police prosecuted 4 aided persons
who obtained legal aid by providing false information and all 4 were convicted. The sentences ranged from a suspended prison
sentence, fines of $2,500 and $3,000 to community service orders.

The Department has recently published a leaflet about making representations if you think someone should not have been
granted legal aid. The leaflet is available online at http://www.lad.gov.hk or you can pick one up from our offices.
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Reduction of 1st charge inferesft rafe

‘"' ith effect from | June 2010, the interest rate of the Director's First Charge
A registered on an aided person's home pursuant to Section 18A (3A) of the Legal
Aid Ordinance, Cap. 91 is 1.822%, down from 2.099%.The adjustment is made in accordance
with the provisions of the Legal Aid (Charge on Property) (Rate of Interest) Regulation. The
new rate is valid from | June 2010 to 31 May 201 I.
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Use PPS fo make Legal

g Aid Payment

-

Em Fﬁﬁﬁﬁ ﬂﬁ‘ @ tarting from the | June 2010
arting from the | June , you
%EEB@%IE v 8 can make use of the Payment by

Use PPS % make ’. ihone Service i’Pj) to pay co:tnbutlotr)ws

id Payment if you are an aided person or to pay by

Legal Ald Pay _,;;.-f' instalment any sum due to the Department

i ARAERRABER ﬁmﬂ%m%:ﬁﬁ if you have signed an agreement to do so.
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phone or via the Internet.

If you are interested in this new payment
service, you may visit PPS website at http://

If you are required to pay by instalments any contributions wwwppshicom or ring 900 00 222 329/

towards the costs of your legal aid case or any sum due to tl';e 2311 9876 for app|ication of service.
i t, you can now do
ent pursuant to a written ag]eemen :
Dzza-;‘tim thepPayment by Phone Service (PPS) by using a tone
phone or via the Internet.

If you are interested in using this new payment service, you may
visit PPS website at hﬂp:}fww.p?shlf.com or
ring 900 00 222 329 /2311 9876 for application of service.
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Information Leaflet on Legal Aid
Services in Hong Kong for

Ethnic Minorities

" n 2009, the Department published a series of leaflet on legal aid
% in Bengali, Hindi, Indonesian, Nepali, Tagalog, Thai and Urdu. In a
further effort to promote the legal aid services among ethnic minorities
residing in Hong Kong, the Department has published three more leaflets
on legal aid in Vietnamese, Punjabi and Tamil. These leaflets together
with the other leaflets are now available at the offices of the Department
or they can be downloaded from the Department's website. They are
also available at relevant Consulate Offices, the Correctional Services
Department, Social Welfare Department, Judiciary Resources Centre,
Police Stations, Labour Department, Public Enquiries Service Centres of
the Home Affairs Department and hospitals under Hospital Authority.
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FEENEE T Legal Aid Department

: . 27/F, Queensway Government Offices, 66 Queensway, Hong Kong.
LAD e-mail ladinfo@lad.gov.hk Tel : 2867 2319  Fax : 2869 0655
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