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- Litigation vs. Mediation - An alternative way fo settle dispufes
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"' ediation is a voluntary process in which parties involved in court proceedings or disputes can work

u with an impartial person, called a mediator; to find a solution which is acceptable to all parties.

In 2000 the Judiciary launched a Pilot Scheme on Family Mediation for 3 years to test the effectiveness

2010 E 1E of mediation in resolving ‘matrimgnial disputes. The Pilot Scheme concluded tha}t parties who underwent
mediation were more satisfied with the agreements reached and were more likely to comply with such

agreements compared to court orders and a useful option for resolving family disputes in Hong Kong.
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% 36 Eq To encourage greater use of mediation as a method of alternative dispute resolution (ADR), the Department
(LAD) also launched a one year mediation pilot scheme in legally aided matrimonial cases in March 2005.
l“lv 2010 Mediation was made available to legally aided persons in matrimonial cases. Aided persons in |07 cases chose
to undergo mediation under the scheme and 88 cases proceeded to mediation, of which 61 cases reached

full or partial agreement. A survey was conducted among the participants and 90% of those surveyed rated
Issue “0_36 the pilot scheme positively.

Following the implementation of the Civil Justice Reform (CJR) in April 2009, mediation is now a part of
civil proceedings.As a result, aided persons involved in civil proceedings including matrimonial proceedings can
now obtain funding support for mediation as an alternative means of resolving their disputes.

Although it is not necessary to have tried mediation before being granted legal aid, it is in the interest of
a person who has been granted legal aid to consider mediation as an option unless the case is not suitable
for mediation. Aided persons can consult their lawyer on the suitability of their cases for mediation and the
lawyers are under a duty to give them appropriate advice. Mediation can be attempted at any time before or
during court proceedings.

If mediation is to be attempted, the lawyers acting for the aided persons are required to obtain the
approval of the Director of Legal Aid (DLA) before engaging a mediator by providing information such as
qualification and experience of the mediator; hourly rate, estimated number of hours required for mediation
and any other incidental expenses such as hiring of venue for mediation, the terms of payment of the costs of
mediation and whether the aided person has been advised of the implications of DLA's First Charge. The First
Charge implications are important because unless it has been agreed that the opposite party is to bear the

L4 entire costs of the mediation, aided persons may find that they have to pay for the costs out of the damages

; or property they get or keep in the proceedings.
g Statistics kept by LAD show that there is an increasing number of aided persons opting for mediation since
the implementation of the CJR. Between April and December 2009, approval was given to aided persons in

Eiﬁ?ﬁ}%ﬁjj%’* 39 cases to undergo mediation; the figure for 2010 up to June was 194.
. Aided persons who have any queries concerning legal aid for mediation such as funding, suitability, costs
Legal Aid Department implications and procedures for attempting mediation are welcome to discuss such queries with staff of the
Department.





